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Civil Action 

NOTICE OF MOTION TO ENFORCE 
SETTLEMENT 

Attorneys for Defendants, Cesar Parra, Katie Riley and Piaffe Performance, Inc. 

PLEASE TAKE NOTICE that on Friday, November 8, 2013, at 9:00 a.m., or as soon 

thereafter as counsel may be heard, the undersigned, attorneys for Plaintiffs, Dr. Jackson Morgan 
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and Carolyne Morgan, will move before the Superior Court of New Jersey, Law Division, 

Hunterdon County, 65 Park Avenue, Flemington, NJ, for an order granting Plaintiffs' motion to 

enforce the September 11,2013 settlement ofthe above-captioned matter. 

PLEASE TAKE FURTHER NOTICE that in support of this motion, counsel will rely on 

the accompanying brief and counsel certification. A proposed form of order is attached. 

PLEASE TAKE FURTHER NOTICE that the undersigned requests oral argument only if 

opposition is received. 

Dated: October 16, 2013 

WEBER GALLAGHER SIMPSON 
STAPLETON FIRES & NEWBY LLP 
Attorneys for Plaintiffs, Dr. Jackson Morgan and 
Carolyne Morgan 
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CERTIFlCATION OF SERVICE 

I hereby certify that the original of the within notice of motion and supporting papers 

have been filed with the Clerk of the Superior Court, Hunterdon County, and that true copies of 

same have been served, via Lawyers Service, on counsel of record as follows: 

Dated: October 16, 2013 

Samuel Feldman, Esq. 
OrloffLowenbach Stifelman & Seigel 
101 Eisenhower Parkway, Suite 400 
Roseland, NJ 07068 
Attorneys for Defendants, Cesar. Parra, Katie Riley, and 
Piaffe Performance, Inc. 

WEBER GALLAGHER SIMPSON 
STAPLETON FIRES & NEWBY LLP 
Attorneys for Plaintiffs Dr. Jackson Morgan and 
Carolyne Morgan 
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PRELIMINARY STATEMENT 

The purpose of this motion is to ask the Court to enforce the settlement that both 

Plaintiffs and Defendants freely entered into and confirmed by email. Defendants offered an 

amount sufficient to resolve this matter, and Plaintiffs accepted for an exchange of mutual 

releases. The amount was agreed to, and the consideration in exchange for that amount, i.e. 

mutual releases of the instant action, was agreed to. After this agreement Defendants attempted 

to insert additional conditions into the agreement, i.e. confidentially and non-disparagement 

provisions that were never even mentioned during settlement negotiations, let alone ever agreed 

to. It is only when Plaintiff refused to be bound by these additional terms that Defendant 

attempted to renege on the settlement agreement. 

New Jersey law is clear. All that is required to settle a case is an agreement as to the 

settlement amount in exchange for a release from the lawsuit; a formally worded settlement 

agreement and release are not necessary. Absent fraud or compelling circumstances, none of 

which is present here, New Jersey law requires that a settlement be enforced. 

STATEMENT OF FACTS 

Plaintiffs rely upon those facts as set forth in the accompanying Certification and 

Exhibits provided in support of Plaintiffs' Motion to Enforce the September 11, 2013 Settlement. 

1 
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POINT I 

THE PARTIES REACHED A VALID AND ENFORCEABLE SETTLEMENT THAT DID 
NOT INCLUDE CONFIDENTIALITY AND NON-DISPARAGEMENT PROVISIONS. 

Absent fraud or other "compelling" circumstances, a court should enforce a settlement 

agreement, as it would other contracts. Pascarella v. Bruck, 190 N.J.Super. 118, 124-25, (App. 

Div.), certif. denied, 94 N.J. 600 (1983). New Jersey has a strong public policy in favor of 

settlements. See Nolan v. Lee Ho, 120 N.J. 465, 472 (1990). Effectuating this strong public 

policy, courts have readily found that a settlement agreement "voluntarily entered into, is binding 

upon the parties, whether or not made in the presence of the court and even in the absence of 

writing." Green v. John H. Lewis & Co., 436 F.2d 389, 390 (3d Cir.1970). In fact, "parties may 

orally ... agree on all the essential terms of a contract and effectively bind themselves thereon, if 

that is their intention, even though they contemplate the execution later of ~ formal document to 

memorialize their undertaking." Pascarella v. Bruck, supra, 190 N.J.Super. at 124. To this end, 

courts will "strain to give effect to the terms of a settlement whenever possible" and will not rest 

upon ceremony by requiring the execution of a formal release. See Dep't of Pub. Advocate v. 

N.J. Bd. ofPub. Util., 206 N.J.Super. 523,528 (App. Div. 1985). Additionally, afterthoughts or 

new terms regarding the implementation of the settlement are not considered essential terms and 

do not indicate a lack of mutuality as between the settling parties. Bistricer v. Bistricer, 231 

N.J.Super. 143, 149 (Ch. Div. 1987). 

New Jersey Courts have adopted a practical and equitable approach to enforcing 

settlements that litigants are merely required to be as good as their word. When the essential 

terms of a settlement (consideration for a release from liability) are mutually agreed to, as 

evidenced by both parties' objective intent, a settlement has been reached. Hagrish v. Olson, 254 
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N.J.Super. 133, 138 (App. Div. 1992). Disputed terms such as to the scope of a release, vehicle 

to ensure payment is made, tax concerns, confidentiality agreements, and indemnification clauses 

"all speak to the settlement's implementation" and not to its creation. McDonnell v. Engine 

Distributors, 2007 WL 2814628, 8 (D.N.J. 2007) (a copy of this unpublished opinion has been 

attached as Exhibit J to the Certification of Anthony P. Seijas, Esq.). These disputes shall not 

preclude the enforcement of an agreed to settlement. Bistricer, rm, 231 N.J.Super. at 149. 

The Appellate Division cases, Bistricer and Hagrish, both share key factual elements with 

regard to the settlement at bar to be enforced. Respectively, one involved a litigant objecting to 

the terms of a settlement by asserting new and/ or nonessential terms after the settlement had 

been agreed to, and the other, dealt with a litigant's attempt to surreptitiously include settlement 

provisions by intentionally not disclosing his desired terms until an agreement had been reached. 

Both Bistricer and Hagrish stand for the same proposition that certain and specific terms of 

settlement, as outwardly manifested by the settling parties, comprise the extent of the valid and 

enforceable settlement. 

Bistricer was a "complex, inter-family struggle over the ownership and profits of Doric, a 

valuable apartment house complex." 231 N.J.Super. at 144. The parties held both in-person and 

telephone settlement conferences with court supervision, which concluded with defendants 

conceding a point of contention in the plaintiffs' favor. The court then marked the case as 

settled. After defendants had prepared a stipulation of settlement, plaintiffs refused to sign 

claiming that they had not intended to enter into a binding settlement and only intended to reach 

a "framework of a settlement," which would then be subject to a later written agreement. Id. at 

148. 
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The court rejected this position. Considering plaintiffs' objections1
, the court stated: 

Objections three to six are either new terms sought by plaintiffs or pertain to 
the fair implementation of the settlement. They are not the essentials of the 
settlement. Their absence does not indicate a "lack of mutuality of accord 
between the partners or their attorneys in some substantial particulars, or the 
stipulated agreement is incomplete in some of its material and essential terms." 

Id. at 149 (quoting Kupper v. Barger, 33 N.J.Super. 491, 494 (App. Div. 1955)). 

With regard to objection two, which plaintiffs characterized as their "major objection," 

the court found that because this concern previously went unvoiced in settlement negotiations it 

amounted to only an afterthought, had not been bargained for, and was not an essential part of 

the settlement. Id. at 150. 

Commenting on what it considered to be an unfair tactics, the court noted: 

Setting aside the settlement under these circumstances would allow plaintiffs 
to avoid a fair agreement duly entered into to resolve pending and burdensome 
litigation. This would be unfair to defendants. It would also place an unfair 
burden on other litigants who must then wait longer for resolution of their 
disputes while an overburdened court system continues to wrestle with a 
dispute which the parties have fairly resolved. 

Id. at 151. 

In Hagrish, plaintiffs sought to recover their deposit on the purchase of a house and 

brought suit against the sellers and their attorneys. At the conclusion of trial, plaintiffs received 

1 Those six objections can be summarized as follows. 
1. A dispute as to what amount, if any, should be withheld to fund a working capital account. 
2. Whether defendant David Bistricer should be the exclusive agent for all future sales of apartments. 
3. Whether David Bistricer should be entitled to charge to the partnership the advertising expenses in 
connection with those sales. 
4. A "possible dispute" as to whether David Bistricer should continue as managing agent after the end of 
1987. 
5. "The parties appear to be in dispute" over whether the accountants should be granted access to the 
personal books and records of the two brothers. 
6. Whether plaintiffs should be indemnified for (a) any payments resulting solely from the actions of 
defendants, and (b) for any adverse tax consequences. The first objection is moot since plaintiff has agreed 
to withdraw this provision if the court determines a fair amount. 
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a favorable jury verdict; however, the trial judge granted defendants' motion for judgment 

notwithstanding the verdict. Before plaintiffs pursued an appeal, the parties exchanged 

comrimnications that resulted in a simple settlement: defendants would pay $7,000 to plaintiffs; 

in return, plaintiffs would not file an appeal. Id. at 135-36. 

Confirming the settlement, counsel exchanged correspondence: 

On June 25, 1990, plaintiffs' lawyer, Donald P. Fedderly, wrote defendants' 
lawyers (Robert W. McAndrew of Voorhees & Acciavatti for the lawyers and 
Howard C. Troeger for the Olsons): 

This will confirm our settlement discussions of last week in which 
it was agreed that the captioned matter would be settled by your 
clients paying to John Hagrish the total sum of$7,000.00. 

On June 26, Troeger responded to Fedderly: 

This letter will confirm that the above referenced matter has been settled 
whereby defendants shall pay to the plaintiffs the sum of$7,000.00 ... 

We, Mr. McAndrew and I, will need general releases from Mr. Hagrish and 
Ms. Sohigian before disbursing the settlement funds. 

Id. at 136. 

However, between June 25 and July 16, 1990, the reciprocal releases became a sticking 

point. Plaintiffs would not execute releases favoring the seller and lawyer defendants unless it 

received the same in return. In November of 1990, plaintiffs filed a motion to enforce the 

settlement. In the certifications filed in opposition to plaintiffs' motion, it came to light 'that "one 

of the lawyer defendants had a hidden agenda." Id. at 138. 

Gasiorowski, one of the lawyer defendants, "never intended to provide a release to 

plaintiffs because he did not wish to forfeit his right to press a claim against plaintiffs under the 

frivolous litigation statute." Id. at 138. The trial court ultimately concluded that there was never 

a binding contract of settlement. I d. at 13 7. 
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The Appellate Division disagreed stating that, "[t]he parties had reached a settlement 

agreement with certain and specific terms: defendants would pay plaintiffs $7,000 and plaintiffs 

would not pursue their appeal of the judgment notwithstanding the verdict. The case would be 

over when the parties fulfilled these simple conditions." Ibid (emphasis added). The Appellate 

Division found the lack of executed releases to be of no moment, for this merely represented "a 

[] formality, not essential to formation of the contract of settlement." Id. at 138. The Hagrish 

Court supported this conclusion relying upon Berg Agency v. Sleepworld-Willingboro, Inc., 136 

N.J.Super. 369, 377 (App. Div. 1975) for the proposition that, "[s]o long as the basic essentials 

are sufficiently definite, any gap left by the parties should not frustrate their intention to be 

bound." I d. 

Considering the lawyer defendant's attempt to secretly preserve his right to pursue a later 

frivolous litigation claim, the Appellate Division simply stated that, "[t]he parties' objective 

intent governs." Id. (emphasis added). The lawyer defendant was bound by the intent that he 

outwardly manifested to plaintiffs, as the other contracting party, and any secret or inward desire 

that went unvoiced and/or undisclosed was not contemplated in the meeting of the minds that 

resulted in the settlement. See id. 

The Appellate Division concluded its opinion with a strong admonishment for attorneys 

attempting to surreptitiously pursue hidden agendas in settlement negotiations. "We again voice 

our disapproval of attorneys who settle cases without disclosing to the other side the intention of 

their clients to press undisclosed claims against a settling party. Such conduct debases the legal 

profession." Id. at 139 (internal citation omitted). 

More recently, the Hon. Peter A. Buchsbaum, J.S.C., Ret. relied upon Hagrish when 

finding an enforceable settlement agreement that did not contain previously undisclosed 
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settlement provisions. Field v. Wal-Mart Stores, Inc., 2012 WL 3648085 (Law. Div. 2012) (a 

copy of this unpublished opinion has been attached as Exhibit K to the Certification of Anthony 

P. Seijas, Esq.). 

In Field, Judge Buchsbaum was presented with competing motions to enforce a 

settlement that differed on the terms. Id. at 1. Plaintiff sought to enforce a simple settlement 

agreement that defendant was to pay $30,000 in exchange for plaintiff releasing the defendant 

from the claim and satisfYing a medical lien. Conversely, defendant sought the enforcement of a 

settlement agreement that included those terms provided by plaintiff but also included 

indemnification provisions, c~nfidentiality clauses, and choice of law selections. 

Defendants offered three unavailing arguments as to why the inclusion of the additional 

terms was warranted: 1) plaintiff failed to inquire as to terms of the release; 2) the terms they 

wish to include should be allowed; and 3) past negotiations should have put plaintiff on notice as 

to the inclusion of the additional terms. However, the defendant could not overcome the record 

that unequivocally set forth the settlement that had been agreed to: 

There was no mention of indemnification provisions, confidentially clauses, or 
choice of law selections during these [settlement] discussions when the terms 
were reached. Very simply, if defendant wanted to use the Release c,ontaining 
this information, there needed to be some mention of that during the 
negotiations. Nowhere in the record does it state such a disclosure occurred. 
Defendant cannot add additional terms which plaintiff finds objectionable after 
the agreement has been made. Such action violates the verv principles of 
encouraging settlements and honoring contracts. 

I d. 3 (emphasis added). 

Applying Hagrish, Judge Buchsbaum succinctly held that, "[alll that matters is the. 

objective intent and whether the terms stated are clear and specific .. . the objective intent and 
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terms between the parties could not be clearer: a payment is to be made from defendant to 

plaintiff to cover medical bills in return for a release from liability." Id. at 4 (emphasis added). 

The instant facts warrant the same results as seen in Bistricer, Hagrish, and Field. Here, 

the essential terms of settlement and the parties' objective intent were set forth in writing. 

Defendants' language was almost verbatim in the multiple settlement offers made to Plaintiffs. 

On September 6, 2012, July 12, 2013, September 4, 2013, and September 5, 2013, the same 

nonmonetary essential terms of settlement were offered for Plaintiffs' consideration: 

Dr. Parra is willing to settle all matters as between the parties to the litigation 
should your clients accept in full and final satisfaction of all claims, (which 
shall all be dismissed with prejudice,) $--------(amount redacted)2 from him 
on behalf of all defendants in the matter. As has been on the table in previous 
settlement proposals, Dr. Parra will absorb all the veterinary expenses related 
to the care of Florence during the period your client and Dr. Parra owned the 
mare together and Dr. Parra will forgive the remaining balance of principal or 
interest due on the Piaf Contract in exchange for the execution by your client 
of a mutual, full and final release and settlement of all claims between or 
among them. 

See Exhibit B. 

Defendants set forth the necessary certain and specific essential elements of settlement, 

specified the consideration to be exchanged, and manifested their intent to be bound. Hagrish, 

254 N.J.Super. at 137; Berg Agency, 136 N.J.Super. at 377. Each and every settlement proposal 

offered by Defendants had the same essential terms, money to Plaintiffs in exchange for: 1) 

forgiveness of the Piaf Contract; 2) forgiveness of veterinary expenses; and 3) mutual releases. 

That's it. Nowhere in any of the settlement offers, or throughout the course of negotiations, did 

Defendants ever manifest an outward intent that they desired the inclusion of confidentiality or 

2 On September 27, 2013, in an effort to implement the agreed to settlement, Plaintiffs offered to make the 
settlement amount confidential, as this was essentially the only information concerning the litigation that had not 
already been publicized. See Exhibit I. 
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non-disparagement provisions in the settlement agreement. Defendants' own failure precludes 

their refusal to execute a settlement and mutual release. See Bistricer, 231 N .J.Super. at 150; 

McDonnell, 2007 WL 2814628, at 8. 

Just as in Bistricer, Hagrish, and Field, not until after an adversary had agreed to settle 

did the undisclosed terms come to light. In this matter, Defendants noted the inclusion of 

"certain terms" in the settlement agreement and mutual release some four day after Plaintiffs 

assent. The very necessity of Defendants' having to inform Plaintiffs of the additional "certain 

terms" speaks to their inclusion as new terms or mere afterthoughts, which had not previously 

been contemplated in Plaintiffs and Defendants' meeting of the minds. Also, as observed in 

Bistricer, these new terms only pertain to the implementation of the settlement and not to its 

creation. 231 N.J.Super. at 149. The essential elements of the agreed to settlement were 

indelibly set by Defendants' offer and Plaintiffs' acceptance. See Hagrish, 254 N.J.Super. at 

137. It is disingenuous of Defendants to now brazenly claim that this matter is not settled and 

refuse to execute the settlement agreement and mutual release, which memorializes the terms of 

settlement that they themselves offered. 

Regardless of the attempt to re-characterize Defendants' previous settlement offer, the 

fact remains "[allJ that matters is the objective intent and whether the terms stated are clear and 

specific." Field, 2012 WL 3648085 at 4 (emphasis added). Although Defendants, upon 

reflection, may lament their failure to include additional terms, "second thoughts are entitled to 

absolutely no weight as against our policy in favor of settlement." Dep't of Pub. Advocate, 

supra, 206 N.J.Super. at 530. Defendants' offer demonstrably illustrated their objective intent in 

clear and specific terms: a payment is to be made from Defendants to Plaintiffs in exchange for 

mutual releases from liability. See Exhibit B. As stated by Judge Stein in Hagrish and echoed 
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by Judg~ Buchsbaum in Field, "[t]here is no need for further extended proceedings ... The case 

should come to an end." 254 N.J.Super. at 139. 

A disputed motion to enforce a settlement is subject to the same standard that is utilized 

to resolve motions for summary judgment. Amatuzzo v. Kozmiuck, 305 N.J.Super. 469, 474-75 

(App. Div. 1997). That is, "a hearing is to be held to establish the facts unless the available 

competent evidence, considered in a light most favorable to the non-moving party, is insufficient 

to permit the judge, as a rational factfinder, to resolve the disputed factual issues in favor of the 

non-moving party." Ibid. Because the pertinent terms of settlement and the subject settlement 

negotiations are captured almost, if not, exclusively in the emails exchanged between counsel, 

this matter comes before the Court with a complete record allowing for the enforcement of the 

settlement that was agreed to on September 11, 2013. 

10 
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POINT II 

DEFENDANTS WAIVED THEIR RIGHT TO INSIST THAT TIME-WAS-OF-THE
ESSENCE. 

Defendants' conduct constitutes a wavier of their time-of-the-essence provision, which 

precludes Defendants from enforcing this provision as a means to annul the agreed to settlement. 

This waiver is not only apparent in Defendants' September 15, 2013 email, wherein they 

acknowledged and ratified Plaintiffs' acceptance as well as voiced an intention to prepare the 

necessary settlement documents but is further found in Defendants' failure to observe their own 

time-of-the-essence deadline by not being available to receive Plaintiffs' phone call at 5 p.m. on 

September 11, 2013. Indeed, seemingly cognizant of the absence of any factual or legal basis for 

reneging on the settlement, on September 23, 2013, Defendants' counsel, in a departure from the 

gentility for which southern lawyers are renowned, resorted to bullying tactics to force Plaintiffs' 

to agree to terms that were never part of the settlement negotiations. 

Addressing Defendants' unavailability first, a time-of-the-essence provlSlon creates 

concomitant obligations amongst the contracting parties. Mariani v. 94 Broadway. Inc., 374 

N.J.Super. 588, 605 (App. Div. 2005). As much as the party "on-the-clock" must act within a 

prescribed period of time, by that same token, the other party must equally be "ready, willing and 

able to perform on the date chosen." I d. "Where time of performance is of the essence of the 

contract, a party who does any act inconsistent with the supposition that he continues to hold the 

other party to his part of the agreement will be taken to have waived it [time-being-of-the-

essence] altogether." Id. at 608. 

When extending their time-of-the essence deadline on September 6, 2013, Defendants 

claimed that Plaintiffs' response to their current settlement offer was needed by 5:00 p.m. on 
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September 11, 2013 because Defendant, Dr. Parra, would be traveling out of the country late in 

the day on September 12, 2013 and desired a response to his settlement offer before traveling. 

Defendants did not place any condition on the manner in which the offer was to be accepted. 

After exchanging emails with Plaintiffs' counsel in the afternoon of September 11, 2013, at 5 

p.m., the undersigned called Defendants' counsel, yet was informed that Defendants' counsel 

was unavailable. His staff stated that he was in a meeting and could not or would not come to 

the telephone. Therefore, Plaintiffs accepted Defendants' settlement offer by email minutes later 

and well before Dr. Parra left the country on September 12, 2013. In reality, Plaintiffs fulfilled 

Defendants' time-of-the-essence deadline. 

However, it was not until Plaintiffs' counsel's September 26, 2013 email, wherein he 

explained the reason for the four day lapse between Plaintiffs' acceptance and Defendants' 

acknowledgement and ratification of same was because, "I was traveling and my clients were 

traveling and I was unable to respond until September the 15th," did it become apparent that 

Defendants had not satisfied their half ofthe concomitant time-of-the-essence obligation. 

Inconsistent with the time-of-the-essence provision, Defendants' counsel was unavailable 

to receive Plaintiffs' timely phone call at 5 p.m. on September 11, 2013 that had been made in a 

reasonable form of communication utilized in the regular course of business. Defendants' failure 

to fulfill their half of the concomitant time-of-the-essence obligation negated that very same 

provision. Marioni, 374 N.J.Super. at 608. If time had truly been of the essence, Defendants 

would have been waiting for Plaintiffs' response and not avoiding it. Defendants have no basis 

in law or fact to escape the mutually agreed to settlement. 

In addition to a party's failure to observe its own time-of-the-essence provision 

constituting a waiver, a party's conduct following the passage of a time-of-the-essence deadline 
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can in-and-of-itself constitute a waiver as well and preclude the enforcement of that provision. 

See Salvatore v. Trace, 109 N.J.Super. 83 (App. Div. 1969), affd o.b. 55 N.J. 362 (1970). The 

right to enforce a time-of-the-essence provision is waived by a party's conduct demonstrating a 

willingness to hold the other party to its part of the agreement despite the accrual of the operable 

deadline. Id. Also, following the passage of a time-of-the-essence deadline, when a party 

continues as if the time-of-the-essence provision had not been offended, "the right to suddenly 

insist upon a forfeiture for failure to perform within the specified time will be deemed to have 

been waived and the time for performance will be deemed to have been extended for a 

reasonable time." Marioni, supra, 374 N.J.Super. at 608. When asked to enforce a time-of-the

essence provision, "[i]t is clear that courts will make an exception to [it] where the parties' 

conduct represents a de facto waiver of such a provision." Dietrich v. Kontos, 2012 WL 

1698091, 9 (App. Div. 2012) (a copy of this unpublished opinion has been attached as Exhibit L 

to the Certification of Anthony P. Seijas, Esq.) (citing see~. Salvatore, 109 N.J.Super. at 91-2; 

Kerney v. Johnson, 104 N.J.Eg. 244, 246-7 (E. & A. 1929)). Simply, performance constitutes 

waiver. See Salvatore, 109 N.J.Super. at 92. 

Indeed, this was at least Defendants' fourth settlement offer conditioned with a "time-of

the-essence" provision over the course of almost a year of settlement negotiations. See Exhibit 

B. Time cannot be said to be truly of the essence when Defendants continually threatened to end 

settlement negations and proceed to arbitration, yet continued to actively participate in settlement 

negotiations. Defendants' habitual abuse of the "time-of-the-essence" provisions here renders it 

meaningless. 
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Defendants' September 15, 2013 email conclusively shows that Defendants intended to 

move forward with the agreed to settlement. 

Subject to the negotiation of a mutually agreeable Settlement and Release of 
all claims, Dr. Parra et. al have are pleased to receive your communication 
that your clients have agreed to resolve all claims as between them for 
payment by the defendants of $--------{amount redacted) to your clients. I 
am out of the office in California this week (which is why it took some 
time to get with Dr. Parra who, as you know form our previous 
correspondence, is out of the country) and will prepare a draft Settlement 
and Mutual Release Agreement to start the process. 

See Exhibit D. 

As stated supra, it was not necessary for all the details of the settlement to be reduced to 

writing because the essential terms of the settlement had been agreed to. Defendants' waiver of 

the time-of-the-essence provision, acknowledgement that the matter was settled, and their 

intention to perform under the settlement is evident in the above email. First, Defendants' 

statement that they "are pleased to receive your communication that your clients have agreed to 

resolve all claims" speaks of the settlement in the past tense because it had already occurred at 

that point. Further, -Defendants then voiced their intention to "prepare a draft Settlement and 

Mutual Release Agreement to start the process." The "process" of drafting the settlement and 

mutual release agreement was an obvious manifestation of an intent to perform. Defendants, by 

their own words, stated they will perform as per the agreed to settlement. 

On September 20, 2013, acting upon Defendants' above intent to perform under the 

agreed to settlement, Plaintiffs sought Defendants' execution of a settlement agreement and 

mutual release, yet were not provided the courtesy of a response. Three days later, on September 

23, 2013, Plaintiffs followed-up with an innocuous email inquiring as to the settlement 

agreement and release. Additionally, this email extended the professional courtesy, which is 
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commonplace amongst New Jersey attorneys, of putting an adversary on notice of the intent to 

file an application with the Court in the hope that the parties may reach a resolution without the 

necessity of Court intervention. The tenor and tone of the September 23, 2013 response was 

simply unwarranted. 

Assuming arguendo that Plaintiffs did not object to Defendants' attempted inclusion of 

additional terms, the parties would have happily carried on preparing the necessary documents, 

executed same, and this matter would have been resolved. Only after Plaintiffs voiced an 

objection to the attempted inclusion of novel settlement provisions, which was not the first 

instance of Defendants' nondisclosure3
, did Defendants clumsily assert the time-of-the-essence 

provision. However, no amount of bluster or argument can change Defendants' 

acknowledgement, ratification, and performance of the agreed to settlement. Plaintiffs still 

maintain that they did, in fact, provide a timely acceptance; however, regardless of that, the time-

of-the-essence provision amounts to a nullity, for Defendants waived any right to enforce it. See 

Salvatore, 109 N.J.Super. at 92. 

3 On October 16, 2012, the Hon. Peter A. Buchsbaum, J.S.C. Ret., conducted a Plenary Hearing to determine if 
Defendants had complied with his May I, 2012 Order requiring all proceeds from the sale of Florence the horse be 
held in escrow in New Jersey. See Exhibit M T6: 18-7: I. To date, Plaintiffs have not received confirmation of 
Defendants' compliance with Judge Buchsbaum's Order. 
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CONCLUSION 

Based upon the foregoing, Plaintiffs respectfully posit that this Honorable Court should 

enforce the agreed to settlement and bring this litigation to an end. 

Dated: October 16, 2013 
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Respectfully Submitted, 

WEBER GALLAGHER SIMPSON 
STAPLETON FIRES & NEWBY LLP 
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Attorney for Plaintiffs, Dr. Jackson Morgan and Carolyne Morgan 
File no. 0053876 Doc. 405 

DR. JACKSON MORGAN AND 
CAROL YNE MORGAN, 

Plaintiffs, 

vs. 

CESAR PARRA, Individually, KATIE 
RILEY, Individually, and PIAFFE 
PERFORMANCE, INC. 

Defendants. 

SUPERIOR COURT OF NEW JERSEY 
LAW DIVISION: HUNTERDON COUNTY 
DOCKET No.: HNT-L-235-11 

Civil Action 

CERTIFICATION OF COUNSEL 

Anthony P. Seijas hereby certifies as follows: 

1. I am an attorney-at-law of the State of New Jersey, and a partner with the firm of 

Weber, Gallagher, Simpson, Stapleton, Fires, & Newby LLP, attorneys for Plaintiffs Dr. Jackson 

Morgan and Carolyne Morgan ("Plaintiffs"), and, as such, I am fully familiar with the facts set 
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forth herein. I make this Certification in support of Plaintiffs Motion to Enforce the Settlement 

agreed to on Wednesday, September 11, 2013. 

2. Plaintiffs are residents of Georgia that retained the equine services of Defendants, 

Dr. Cesar Parra ("Dr. Parra"), Katie Riley ("Riley"), and Piaffe Performance, Inc. ("Piaffe") on 

or about December of2006. 

3. Dr. Parra, Riley and Piaffe (collectively, "Defendants"), hold themselves out to 

the public as authorities in the field of importation, training, showing, and sale of horses and 

maintain places of business in Whitehouse Station, New Jersey and Jupiter, Florida. 

4. Joel B. Turner, Esq. of Frost Brown Todd, LLC is licensed to practice law in the 

state of Kentucky, serves as General Counsel to Defendants, and has conducted the majority of 

the settlement negotiations in this matter, yet has not been admitted pro hac vice with regard to 

this mater. 

5. Samuel Feldman, Esq. of Orloff, Lowenbach, Stifelman & Siegel is the attorney 

of record for Defendants. 

6. This matter stems from, inter alia, Plaintiffs' attempt to recover momes 

guaranteed to them, per a contractual agreement (the "Contract") with Defendants, from the sale 

of the horse Florence. The Contract between Plaintiffs and Defendants provided in part: 

Both parties agree that the horse [Florence] is to be sold at a time and for a 
price to be agreed upon by both parties and that the proceeds of this sale are to 
be divided, with the first 250,000 Euro in proceeds to be paid to Carolyne 
Morgan. 

See a copy of the Contract attached hereto as Exhibit A. 

7. This matter's long procedural history includes a failed mediation as well as an 

Appellate Division decision overruling the Hon. Peter A. Buchbaum, J.S.C., Ret's holding that 
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the arbitration clause in the Contract was ambiguous and unenforceable. Following that 

Appellate Division ruling, this matter was then remanded and submitted for binding arbitration. 

8. As the parties prepared for arbitration, they conducted settlement negotiations that 

successfully resulted in a settlement on September 11, 2013. 

9. Specifically, on September 4, 2013, Defendants made the following offer: 

Dr. Parra is willing to settle all matters as between the parties to the litigation 
should your clients accept in full and final satisfaction of all claims, (which 
shall all be dismissed with prejudice,) $--------(amount redacted)1 from him 
on behalf of all defendants in the matter. 

See a copy of Defendants' September 4, 2013 email, which has been attached collectively hereto 

as Exhibit B along with Defendants' September 5, 2013 email (correcting the 9/4/13 email), 

Defendants' July 12, 2013 email, and Defendants' September 6, 2012 email (all offering the 

same nonmonetary terms of settlement). 

10. On September 11, 2013, Plaintiffs accepted Defendants' settlement offer m 

writing: 

I called you at 5 re settlement and got your voicemail. I was told by your staff 
that u were in a meeting. I said he was expecting my call and did not want to 
be late. I also emailed you. I had some questions regarding the form of the 
release. Having not heard back from you please allow this to confirm that my 
client will accept $--------(amount redacted) and mutual releases to resolve 
this matter. Please get back to me. Thank you for your efforts. 

See a copy of Plaintiffs' counsel's September 11, 2013 email attached hereto as Exhibit C. 

11. On September 15, 2013 (four (4) days later), counsel for Defendants 

acknowledged and ratified Plaintiffs' acceptance of Defendants' settlement offer: 

Subject to the negotiation of a mutually agreeable Settlement and Release of 
all claims, Dr. Parra et. al have are pleased to receive your communication 
that your clients have agreed to resolve all claims as between them for 
payment by the defendants of $--------(amount redacted) to your clients. 

1 As set forth infra at ~19, Plaintiffs are willing to keep the settlement figure confidential. 
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See a copy of Defendants' September 15, 2013 email attached hereto as Exhibit D (emphasis 

added). 

12. Despite tbis acknowledgment and ratification of Plaintiffs' acceptance of their 

offer, Defendants attempted to add new terms to the settlement; specifically. a confidentiality 

agreement and an apparent non-disparagement provisions, as follows: 

Included will be certain provisions addressing the confidentiality of the terms 
of the settlement and the agreement as between the parties about some sort of 
mutually agreeable statement, if any is to be issued to anyone including 
without limitation the press or any websites, about the settlement. Please 
understand that this agreement will be straightforward and will not represent a 
significant departure form the norm, but under the acrimonious circumstances 
of this case, it will address the additional concerns enumerated above. 

See Exhibit D. 
13. Plaintiffs objected to these provisions smce they were not contained in 

Defendants' original and accepted offer. See a copy of Plaintiffs' September 20, 2013 letter 

attached hereto as Exhibit E. 

14. Having received no response to their September 20, 2013 correspondence, on 

September 23, 2013, Plaintiffs again informed Defendants that the agreed to settlement of 
. 

September 11, 2013 did not include confidentiality or non-disparagement provisions and 

inquired as to the settlement agreement and mutual release that Plaintiffs had sent on September 

20, 2013. See a copy of Plaintiffs' September 23, 2013 email attached hereto as Exhibit F. 

15. On September 23rd, Defendants' counsel responded by attempting, some twelve 

(12) days after the September 11th acceptance, to rescind his acknowledgement and ratification 

of Plaintiffs' acceptance. Claiming for the first time that Plaintiffs' acceptance of the offer 12 

days earlier had actually arrived minutes after a 5 PM deadline, Defendants' counsel belatedly 
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alleged that the very settlement that he had acknowledged and ratified never existed in the first 

place. See a copy of Defendants' September 23, 2013 email attached hereto as Exhibit G. 

16. Although Plaintiffs' September 11th acceptance was demonstrably timely (the 

undersigned called and emailed Defendants' counsel multiple times at 5 PM and after, finally 

placing the acceptance in writing when Defendants' counsel, though reportedly in his office, did 

not accept incoming calls), this issue is beside the point because Defendants had already 

obviously ratified the acceptance by stating, specifically and without any reservations in their 

September 15th email, that the matter was settled. See Exhibit D. 

17. It is worth noting that the September 4th offer which Plaintiffs accepted on 

September 11th carefully set forth its proposed terms: "Dr. Parra will absorb all the veterinary 

expenses related to the care of Florence during the period your client and Dr. Parra owned the 

mare together and Dr. Parra will forgive the remaining balance of principal or interest due on the 

Piaf Contract in exchange for the execution by your client of a mutual, full and final release and 

settlement of all claims between or among them." See Exhibit B. Significantly, this settlement 

offer neither contemplated nor outwardly manifested a request for confidentiality or non-

disparagement provisions. 

18. On September 26, 2013, Defendants' counsel attempted to explain away his 

unavailability on September 11, 2013 by stating that he was traveling and unable to respond to . 
Plaintiffs' acceptance of Defendants' settlement offer. See a copy of Defendants' September 26, 

20 13 email attached hereto as Exhibit H. 

19. On September 27; 2013, in an effort to implement the agreed to settlement, 

Plaintiffs offered to make the settlement amount confidential, as this was essentially the only 
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information concerning the litigation that had not already been publicized. See a copy of 

Plaintiffs' September 27, 2013 email attached hereto as Exhibit I. 

20. Based upon the foregoing, Plaintiffs respectfully ask that this Honorable Court 

enforce the same essential terms of settlement that were explicitly offered by Defendants and that 

were accepted by Plaintiffs on September 11 , 2013. 

21. See a copy of McDonnell v. Engine Distributors, 2007 WL 2814628 (D.N.J. 

2007) attached hereto as Exhibit J. 

22. See a copy of Field v. Wal-Mart Stores, Inc., 2012 WL 3648085 (Law. Div. 2012) 

attached hereto as Exhibit K. 

23. See a copy of Dietrich v. Kontos, 2012 WL 1698091 (App. Div. 2012) attached 

hereto as Exhibit L. 

24. See a copy ofthe transcript ofthe October 16, 2012 Plenary Hearing held before 

the Hon. Peter A. Buchsbaum, J.S.C. Ret., attached hereto as Exhibit M. 

I certify that the foregoing statements made by me are true. I am aware that if any of the 

foregoing statements made by me are false that I am subject to punishment. 

By: 

Dated: October 16, 2013 

WEBER GALLAGHER SIMPSON 
STAPLETON FIRES & NEWBY LLP 
Attorneys for Plaintiffs 
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