
SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 
-----------------------------------------------------------------------)C 
BARBARA TICHNER, Inde)C No. 651517/2013 

Plaintiffs, 
-against-

GOLDENS BRIDGE INC. d/b/a HERITAGE FARM, 
PATRICIA GRIFFITH and CHRISTOPHER B. MILLER, 
DVM. P.C., 

Defendants 
-----------------------------------------------------------------------)C 

STATE OF NEW YORK ) 
: ss.: 

COUNTY OF NEW YORK ) 

AFFIDAVIT 

PETER A. AXELROD, being first duly sworn, deposes and says: 

1. I am a Partner in A)Celrod, Fingerhut & Dennis, attorneys for Defendant Goldens 

Bridge Inc. d/b/a Heritage Farm ("Heritage Farm") and Defendant Patricia Griffith ("Ms. 

Griffith")} and an attorney licensed to practice law before the Courts of the State of New York. I 

am fully familiar with the facts set forth herein based on my review of the pleadings and my 

clients' documentary evidence. I submit this affidavit in support of Defendants' motion seeking 

an order: 

a. Pursuant to C.P.L.R. §§3211(a)(l) and (7), dismissing Plaintiffs First, 
Second, Fourth, Fifth, Si)Cth, Seventh and Eighth Causes of Action against 
Defendants Goldens Bridge Inc. d/b/a Heritage Farm, Patricia Griffith. 

b. for such other and further relief deemed just and proper under the 
circumstances. 

} Heritage Farm and Ms. Griffith are collectively referred to as "Defendants". 
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SYNOPSIS 

2. Plaintiff has not stated any viable causes of action against Defendants Goldens 

Bridge Inc. d/b/a Heritage Farm ("Heritage Farm~') and Patricia Griffith ("Ms. Griffith"). Ms. 

Griffith is an employee of Heritage Farm. A copy of the Summons and Complaint is annexed 

hereto as Exhibit "A". 

3. On March 29, 2012, non-party Bibby Hill ("Mrs. Hill"), a resident of the State of 

Florida, sold a horse, located in Florida, named "Sports Talk", to Plaintiff. Heritage Farm 

provided equestrian riding instructions to Plaintiffs minor daughter, assisted Plaintiffs minor 

daughter in equestrian competitions, and provided boarding and care for Plaintiff s horses, 

including but not limited to "Sports Talk".2 

4. In December 2012, after Defendants ceased providing instruction to Plaintiffs 

daughter and ceased providing boarding and care for Sports Talk, for unrelated reasons~ Plaintiff 

advised Defendants that Sports Talk had been diagnosed with a condition called "rotation" in his 

feet which rendered Sports Talk unable to be ridden competitively. 

5. In this case, in addition to asserting claims against the veterinary professional who 

inspected Sports Talk prior to Plaintiff s purchase of the horse, Plaintiff has asserted claims 

against Defendants asserting that Defendant Heritage Farm was the seller of the horse. See, 

Complaint ~9. Defendants did not sell Sports Talk to Plaintiff. Defendants were simply Plaintiffs 

daughter's trainer who cared and trained Plaintiffs horses. Bibby Hill sold Sports Talk to 

Plaintiff. A Bill of Sale signed by Plaintiff, as purchaser, and Mrs. Hill, as seller, is annexed 

2 Plaintiffs daughter rode Sports Talk competitively for many equestrian competitions 
and successfully performed well in competitions on board Sports Talk, including winning 
numerous events with Sports Talk. 
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hereto as Exhibit "B". All the causes of action asserted against Defendants are based on 

Defendants' purported sale of the horse to Plaintiff and should be dismissed based on the 

documentary evidence establishing that Defendants did not sell the horse to Plaintiff. 

6. In light of the clear and undeniable fact that Defendants did not sell Sports Talk to 

Plaintiff, the claims asserted herein based on Defendants' purported sale of the horse are frivolous 

and simply intended to harass Defendants, which should not be countenanced by this Court. 

7. The first and second causes of action for fraud and negligent misrepresentation, 

respectively, are based on Defendants' sale of the horse to Plaintiff. Again, this is demonstrably 

false. Plaintiff's allegation that Defendants provided representations as to the future viability of 

the horse for competition and as an investment do not give rise to an action in fraud, such 

representations are, pursuant to case law, opinion and puffery, which are not a basis for a claim of 

fraud. 

8. The third cause of action was not asserted against Defendants. 

9. The fourth cause of action for breach of the contract of sale for the sale of the horse 

to Plaintiff. This is not a viable claim since Defendants were not a party to the contract of sale and 

did not sell Plaintiff the horse known as Sports Talk. 

10. The fifth cause of action is specifically based on Pennsylvania law, which law has 

no application in this case. No events in this case transpired in the State of Pennsylvania nor are 

any referenced in the Complaint. In addition, the claim of unfair business practices is also based 

on the false assertion that Defendants sold Sports Talk to Plaintiff. 
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11. The sixth, seventh and eighth causes of action are all based on UCC imposed 

express or implied warranties on the seller of goods. Again, the fact that Defendants did not sell 

Plaintiff the horse requires the dismissal of these claims. 

BACKGROUND AND FACTS ALLEGED IN THE COMPLAINT 

12. For purposes of this motion to dismiss pursuant to C.P.L.R. §3211(a)(l) and (7), the 

allegations are presumed true, except that "bare legal conclusions and factual claims that [are] 

either inherently incredible or flatly contradicted by documentary evidence are not entitled to such 

consideration." 3 

13. From approximately March 15,2012 to approximately November 15,2012, 

Heritage Farm provided Plaintiff horse boarding services for Plaintiffs horses and provided 

training and support in competitive equestrian jumping for Plaintiffs then twelve year old 

daughter, Francesca "Franki" Dildabanian. Defendant Patricia Griffith was and is employed by 

Heritage Farm and was one of Franki's trainer. For background and understanding of the services 

provided to Plaintiff by Defendants, copies of the invoices with a detailed listing of all of the 

services provided by Heritage Farm to Plaintiff is annexed hereto as Exhibit "C".4 

14. For purposes of competing in a certain class of equestrian jumping events, on 

March 29,2012, Plaintiff purchased from non-party, Bibby Hill, a 6 year old, gelding, Welsh Pony 

by the name of "Sports Talk". See, Bill of Sale, Exh. B. The Bill of Sale was signed by both the 

Mrs. Hill, as seller, and by Plaintiff, as purchaser, using her married name, Barbara Dildabanian. 

Herman v. Greenberg, 221 A.D.2d 251,634 N.Y.S.2d 99 (lst Dept. 1995). 

4 For the Court's edification, the horse "Sports Talk" is referred to by its nickname in 
the invoices, "Joey". 
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15. The Bill of Sale provides that the horse was purchased by Plaintiff for her daughter 

and further provides that: 

It is understood that this horse/pony is being sold in as is condition, that 
no warranties other than expressly presented in writing herein are to be 
inferred or implied, and that any warranty made by seller or agent must 
be written on this bill of sale or it is invalid. 

See, Bill of Sale, Exh. B. 

16. In the "Warranties" section of the Bill of Sale, only the following two warranties 

were set forth: 

1. The horse described above is free of all liens and encumbrances; 
and 

11. Seller is the lawful owner or agent for the owner of the above 
described horse and has legal right to sell the Horse. 

See, Bill of Sale, Exh. B. 

17. In addition, the Bill of Sale specifically released seller from any responsibility 

relating to the horse, including injury. The Bill of Sale specifically provided: 

Title transfers upon signing of this agreement by both the Seller or his 
agent and the purchaser or his agent. The purchaser becomes 
immediately responsible for the horse and hereby releases the seller 
and/or his agents from any responsibility connected with the 
transportation, care, injury, death or other accident caused by the horse 
and/ or other party. The purchaser agrees to pay any and all bills that 
are incurred after the date and time of purchase. 

See, Bill of Sale, Exh. B. 

18. Prior to the purchase of the horse, on March 24,2012, Plaintiff had the horse 

examined by an independent veterinary professional, Defendant Christopher B. Miller, DVM. 

P.C. See, Complaint ~21 (Exh. A). A copy of Defendant Christopher B. Miller, DVM. P.C.'s 

Answer is annexed hereto as Exhibit "D". 
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19. After completion of the physical examination of the horse, Defendant Christopher 

B. Miller, DVM. P.C. advised Plaintiff that the horse did not suffer from any physical defects or 

injury. See, Complaint ~~37-41 (Exh. A). 

20. Paragraph 8 of the Complaint alleges that, on March 29,2012, Lane Change Farm 

sold the horse to Plaintiff. This is proven false by the documentary evidence of the Bill of Sale. 

(Exh. B). The false allegation that non-party Lane Change Farm sold the horse to Plaintiff is 

puzzling and obscure. Neither Bibby Hill or Defendants has any affiliation to Lane Change Farm. 

21. Inconsistent with paragraph 8, paragraph 9 of the Complaint alleges that the sale of 

the horse transpired between Defendants and Plaintiff. Again, this is proven false by the 

documentary evidence of the Bill of Sale evidencing that non-party Bibby Hill was the seller of 

Sports Talk. 

22. In November 2012, for reasons unrelated to the health of Sports Talk, Plaintiff and 

Heritage Farm ceased their professional relationship in which Defendant provided training to 

Plaintiff s daughter and provided boarding and care for Plaintiff s horses. 

23. In December 2012, after the severance of their professional relationship, Plaintiff 

advised Defendants that Sports Talk had been diagnosed with a condition called "rotation" in his 

feet which rendered Sports Talk unable to be ridden competitively. 

THE FIRST AND SECOND CAUSES OF ACTION SHOULD BE DISMISSED 

24. The First Cause of Action, denominated as "Count I" in the Complaint, alleges that 

Defendants fraudulently induced Plaintiff to enter into the contract to purchase the horse from 
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Defendants. Since Defendants did not sell the horse to Plaintiff, the first cause of action is fatally 

flawed and should be dismissed. 

25. Moreover, the purported misrepresentations that Defendants made are not 

actionable under either New York law and Florida law since they were simply opinions and 

expressions of hope for future performance. In particular, Plaintiff alleges that she relied on 

Defendants' representations that the horse was suited for competitive jumping and a good 

investment pony. See, Complaint ~72 (Exh. A). In New York, the alleged misrepresentations 

amount to nothing more than opinion and puffery, or unfulfilled promises of hope, and are not 

actionable as fraud. 5 Moreover, the Courts have held that a statement that something is a "safe 

investment" has been held to be opinion and puffery which is not actionable as fraud.6 The same 

result occurs pursuant to the laws of the State of Florida.7 

26. Additionally, Plaintiffs allege that Defendants were aware prior to Plaintiff's 

purchase of Sports Talk that the horse suffered from rotation and falsely represented that Sports 

Talk was physically sound. This allegation is inherently incredible since Plaintiff was aware that 

Defendants did not provide veterinary services and thus, Plaintiff retained an independent 

veterinary professional, Defendant Christopher B. Miller, DVM. P.C., to perform a physical 

examination and report on the physical well being of the horse. See, Complaint ~21 (Exh. A). It 

5 Jacobs v. Lewis, 261 A.D.2d 127, 689 N.Y.S.2d 468 (1 st Dept. 1999). 

6 DH Cattle Holdings Company v. Smith, 195 A.D.2d 202, 607 N.Y.S.2d 227 (1 st Dept. 
1994). 

7 Baker v. United Services Auto. Ass 'n, 661 So.2d 128 (Dist. Ct. Of App., 1 st Dist. 
1995)(holding opinions are not actionable in fraud); Mejia v. Jurich, 781 So.2d 1175 (Dist. Ct. Of 
App., 1 st Dist. 2001 )(holding fraud claim does not lie based on opinion or promises of future 
performance ). 
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is not credible that Plaintiff justifiably relied on any purported representation by Defendants as to 

the physical health of the horse since Plaintiff arranged for and received professional medical 

advice from her veterinary expert. 

27. Thus, based on the false premise that it was Defendants who sold her Sports Talk 

and fraudulently induced Plaintiff to purchase Sports Talk from Defendants, Plaintiff has failed to 

state a cause of action for both fraud (1 st Cause of Action) and negligent misrepresentation (2nd 

Cause of Action). Furthermore, Defendants' purported representation as to how Sports Talk will 

perform competitively and as an investment are not actionable as a matter of law since they 

amount to nothing more than opinion and are not statements of fact. Moreover, Plaintiff could 

not have justifiably relied on any statement made by Defendant as to Sports Talk's health, since 

Plaintiff obtained the services of an independent veterinarian to perform a medical examination 

and obtain professional advice that Defendants could not provide. 8 

THE FOURTH CAUSE OF ACTION SHOULD BE DISMISSED 

28. The Fourth Cause of Action, denominated by Plaintiff as "Count IV", asserts that 

Defendants breached the contract of sale for the sale of Sports Talk to Plaintiff. See, Complaint 

~90 (Exh. A). 

29. The Bill of Sale (Exh. B) clearly establishes that Mrs. Hill was the seller and 

Plaintiff was the buyer. Defendants were not parties to a contract of sale. 

8 The Third Cause of Action for professional negligence was not asserted against 
Defendants, but rather, was only asserted against Defendant Christopher B. Miller, DVM, P.C., 
the veterinary professional that examined Sports Talk. 
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30. As a matter of law, Defendants could not have breached a contract of sale to which 

they were not parties. Defendants request that the fourth cause of action be dismissed. 

THE FIFTH CAUSE OF ACTION SHOULD BE DISMISSED 

31. The Fifth Cause of Action, denominated by Plaintiff as "Count V", asserts that 

Defendants breached 73 P.S. §202-2 and §201-3 (Pennsylvania's Unfair Trade Practices, Inc. and 

Consumer Protection Law). See, Complaint ~95. Since the events and occurrences in this case 

have no relation whatsoever to the State of Pennsylvania, Plaintiff's claim that Defendants 

breached Pennsylvania law is not viable. 

32. Furthermore, Plaintiff's claim of breach of Pennsylvania's consumer protection 

laws is based on Defendants being the seller in a contract of sale. Since Defendants did not sell 

Sports Talk to Plaintiff, Plaintiff's Fifth Cause of Action is not viable. See, Bill of Sale (Exh. B). 

THE SIXTH CAUSE OF ACTION SHOULD BE DISMISSED 

33. The Sixth Cause of Action, denominated by Plaintiff as "Count VI", asserts that 

Defendants breached an "Express Warranty". The cause of action of breach of an express 

warranty arises out of the Uniform Commercial Code and applies to the sale of goods by a seller 

to a buyer. In this case, Defendants were not a party to a contract to sell Plaintiff any goods and 

the horse, Sports Talk, was sold by a non-party, not Defendants. See, Bill of Sale (Exh. B). Since 

Defendants did not sell Sports Talk to Plaintiff, there is no basis for a claim of breach of express 

warranty against Defendants. 

9 

www.ratemyhorsepro.com



34. The doctrine of the creation of an actionable "express warranty" is codified in both 

the States of Florida, where the sale occurred, and in New York, where Plaintiff resides. See, 

West's F.S.A. §672.313 (Express warranties by affirmation, promise, description); N.Y. U.C.C. 

§2-313 (Express Warranties by Affirmation, Promise, Description, Sample). In both State's 

statutes, the statutes state: "Express warranties by the seller are created as follows ... " (emphasis 

added). 

35. In this case, since Defendants were not the seller of Sports Talk, no express 

warranty was created and no claim lies against Defendants by virtue of their creation of an 

express warranty. Moreover, the Court is respectfully referred to the afore-quoted language of 

the Bill of Sale, which was signed by Plaintiff, and which provided that Sports Talk was sold as-is 

and without any warranty as to the condition of the horse. 

36. Since the Sixth Cause of Action was predicated on Defendant being the seller of 

the Sports Talk, the Sixth Cause of Action should be dismissed. 

THE SEVENTH CAUSE OF ACTION SHOULD BE DISMISSED 

37. The Seventh Cause of Action, denominated by Plaintiff as "Count VII", asserts 

that Defendants breached an "Implied Warranty of Merchantability". Plaintiff again, in error, 

cites and quotes Pennsylvania law in support of this cause of action. See, Complaint ~1 08 (Exh. 

A). Based on Plaintiff's reliance on Pennsylvania law, which has no application to the case at 

bar, the Seventh Cause of Action should be dismissed. 

38. Notwithstanding Plaintiff's citation to Pennsylvania law, the doctrine of the 

implied warranty of merchantability is also based on the Uniform Commercial Code, which has 
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been codified in both the States of Florida and New York. Pursuant to both statutes, "a warranty 

that the goods shall be merchantable is implied in a contract for their sale if the seller is a 

merchant with respect to goods of that kind." (emphasis added). West's F.S.A. §672.314 

(Implied Warranty; merchantability; usage of trade); N.Y. U.C.C. §2-314 (Implied Warranty; 

Merchantability; Usage of Trade).9 

39. Since the Implied Warranty of Merchantability applies to a seller and Defendants 

did not sell Sports Talk to Plaintiff, there is no basis for the Seventh Cause of Action against 

Defendants. 

THE EIGHTH CAUSE OF ACTION SHOULD BE DISMISSED 

40. The Eighth Cause of Action, denominated by Plaintiff as "Count VIII", asserts that 

Defendants breached an "Implied Warranty of Fitness For a Particular Purpose". This implied 

warranty also is based on the V.C.C. and creates implies a warranty to the seller of goods, which 

Defendants are not. This cause of action has no merit and should be dismissed. 

41. Both the New York statute and Florida statute are the same and each provides: 

Where the seller at the time of contracting has reason to know any 
particular purpose for which the goods are required and that the buyer 
is relying on the seller's skill or judgment to select or furnish suitable 
goods, there is unless excluded or modified under the next section an 
implied warranty that the goods shall be fit for such purpose. 

[emphasis added]. West's F.S.A. §672.315 (Implied warranty; fitness for particular 
purpose); N.Y. V.C.C. §2-315 (Implied Warranty; Fitness for Particular Purpose). 

9 See, '11 4, supra. The Bill of Sale (Exh. B) provided that the horse was sold as-is with 
no warranties to be inferred or implied. 
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42. Again, since the implied warranty of fitness for a particular purpose applies to a 

seller and Defendants did not sell Sports Talk to Plaintiff, there is no basis for the Eighth Cause of 

Action against Defendants. 

43. WHEREFORE, it is respectfully requested that this Court grant Defendants' 

motion in its entirety, and award such other and further relief deemed just and proper under these 

circumstances. 

Sworn to before me this 
3rd day of June, 2013 

NOTARY PUBLIC 
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