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UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

AMARILLO DIVISION 
 

 
ABRAHAM & VENEKLASEN JOINT § 
VENTURE, ABRAHAM EQUINE, INC., § 
and JASON ABRAHAM, § 
 § 
 Plaintiffs, § 
 § 
v. §  No. 02:12-cv-00103-J 
 § 
AMERICAN QUARTER HORSE § 
ASSOCIATION, § 
 § 
 Defendant. § 
 

DEFENDANT’S RENEWED MOTION FOR JUDGMENT AS A MATTER OF LAW  
AND BRIEF IN SUPPORT 

 
TO THE HONORABLE COURT: 

 Defendant, AMERICAN QUARTER HORSE ASSOCIATION, respectfully renews its 

motion for judgment as a matter of law pursuant to Federal Rule of Civil Procedure 50 and, in 

support of its Motion, shows the Court as follows:  

INTRODUCTION 

 If a party has been fully heard on an issue during a jury trial and the Court finds that a 

reasonable jury would not have a legally sufficient evidentiary basis to find for the party on that 

issue, the court may: (A) resolve the issue against the party; and (B) grant a motion for judgment 

as a matter of law against the party on a claim or defense that, under the controlling law, can be 

maintained or defeated only with a favorable finding on that issue.  Fed. R. Civ. P. 50(a).  If the 

court does not grant the motion for judgment as a matter of law, the moving party may file a 

renewed motion for judgment as a matter of law.  Fed. R. Civ. P. 50(b).   

 In this case, as shown below, a reasonable jury would not have a legally sufficient 
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evidentiary basis to find for the Plaintiffs on any of their claims because Plaintiffs cannot support 

one or more of the essential elements of their claims.  This Court should accordingly grant 

Defendant’s Renewed Motion and enter judgment as a matter of law in favor of Defendant on all 

claims.   

ARGUMENT 

A. Plaintiffs’ Section 1 Claim 

 To prevail on a Sherman Act Section 1 claim, Plaintiffs must establish a legally sufficient 

evidentiary basis to support each of the following elements:  

1. That there was a combination or conspiracy between and amongst AQHA and 

each member of the SBRC to restrain competition in the market for high-quality 

registered Quarter Horses; 

2. That the combination or conspiracy constituted an unreasonable restraint on 

interstate commerce in a particular market;  

 3. That the restraint involved a substantial amount of such commerce; and  

4. That the Plaintiffs suffered injury in their business or property as a proximate 

result of the alleged combination or conspiracy.   

See American Needle, Inc. v. National Football League, 130 S.Ct. 2201, 2206 (2010).  As 

explained below, a reasonable jury would not have a legally sufficient evidentiary basis to find 

for Plaintiffs on the elements of their Section 1 claim, and therefore, this Court should enter 

judgment as a matter of law in favor of AQHA.  

 1. No Evidence of Conspiracy  

Plaintiffs did not establish any evidence to overcome AQHA’s “single entity” defense.  

The single entity defense is not an affirmative defense, so it is Plaintiffs’ burden to prove that 
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AQHA and the SBRC members are not acting as a single entity for purposes of their conspiracy 

claim. Jack Russell Terrier Network v. American Kennel Club, Inc., 407 F.3d 1027, 1034 n.14 

(9th Cir. 2005).   

The U.S. Supreme Court has stated that the relevant inquiry for application of the single 

entity defense is whether there is a contract, combination, or conspiracy amongst separate 

economic actors pursuing separate economic interests such that the agreement deprives the 

marketplace of independent centers of decision-making, and therefore, of diversity of 

entrepreneurial interests.  Id. at 2212.   This Court denied Defendant’s Motion for Summary 

Judgment based on case law that states, “[w]here an organization is controlled by a group of 

competitors, it is considered to be a conspiracy of its members.”  Doc. 60 at p. 5 (citing N. Tex. 

Specialty Physicians v. FTC, 528 F.3d 346, 356 (5th Cir. 2008)).   

While the Court’s denial of Defendant’s Motion for Summary Judgment may have been 

appropriate based on the evidence known to the Court and the parties at that stage, the evidence 

and testimony presented at trial by Plaintiffs’ witnesses, including Gregg Veneklasen and Jason 

Abraham, clearly establishes that this Section 1 claim can no longer be viable.  As the Plaintiffs’ 

witnesses testified, the vast majority of the members of the SBRC are not competitors within the 

alleged relevant market.  Mr. Abraham could not name a single member of the SBRC that 

competes within the alleged relevant market, and Mr. Veneklasen conceded that the majority of 

the SBRC members are not breeders or competitors within the alleged relevant market.  Plaintiffs 

have not offered a single piece of evidence otherwise establishing that the SBRC members were 

pursuing their own economic interests when they voted to recommend against the rule change 

proposal.   

Further, even if this Court did not apply the single entity defense, Plaintiffs did not offer 
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any evidence establishing a conspiracy among the SBRC members.  There was no testimony 

presented that all of the SBRC members conspired together to achieve some unlawful purpose.  

Not a single witness testified to this fact, and not a single document supports the existence of a 

conspiracy.  While all the SBRC members voted in the same manner, such actions are merely 

parallel conduct undertaken by each individual member based on their own personal opposition 

to the registration of clones.  The Plaintiffs bear the burden of proof in establishing a conspiracy, 

but they have not presented a legally sufficient evidentiary basis upon which a jury could find for 

Plaintiffs on this issue.   

Accordingly, a reasonable jury would not have a legally sufficient evidentiary basis to 

find for Plaintiffs on their Section 1 claim, and this Court may enter judgment as a matter of law 

on that claim.     

2. No Evidence of a Properly-Defined Market  

Just as in a Section 2 claim, the first step in determining whether a defendant’s actions 

have unreasonably restrained trade in a relevant market under a Section 1 claim is to define the 

relevant product market.  See Apani Southwest, Inc. v. Coca-Cola Enters., 300 F.3d 620, 627 

(5th Cir. 2002).  The relevant product market concerns the extent to which a product is 

interchangeable in use and the degree of “cross elasticity of demand between the product itself 

and substitutes for it.”  Id. at 626.   

Failure to properly define a relevant market is fatal to claims under either Section 1 or 

Section 2.  See id. at 633.  Plaintiffs have failed to establish legally sufficient evidence to 

properly define their alleged relevant market.  Plaintiffs’ expert testimony indicates that multiple 

submarkets might exist with regard to the Quarter Horse breed, including separate markets for 

horses based on each horse’s discipline (racing, cutting, reining, etc.), separate markets for 
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horses depending on their age (yearlings versus older horses), and separate markets for horses 

based on their gender.  Further, the market for breeding (stud fees, etc.) is different from the 

market for purchasing a horse, which in turn is different from the market for equine shows and 

competition.  Plaintiffs have offered no evidence establishing that a participant in any of these 

markets would be willing to substitute a product within that market (for example, purchase of a 

racing yearling) for a product within another market (for example, purchase of a cutting brood 

mare).  Yet Plaintiffs’ definition of “elite” would include all of these markets for Quarter Horses.   

In addition, within each of these individual markets, a spectrum exists between horses on 

the low end of the market versus horses on the high end of the market.  While Plaintiffs and their 

expert have claimed that the “elite” market is a well-recognized submarket of Quarter Horses, 

Plaintiffs’ own witness, Dave Brown, testified that he did not know what an elite horse was or 

what the category of “elite” horses would encompass, even though Mr. Brown professes to be a 

participant in the alleged market.  Further, Plaintiffs’ expert’s testimony establishes that a 

yearling thought to be elite when purchased (and bought for a high price) might not actually be 

elite because of its failure to perform and/or produce outstanding offspring, while on the other 

hand, a yearling thought to be on the lower end of the market (and bought for a low price) might 

become elite through its superior performance and production of high-performing offspring.  

Plaintiffs’ expert testified in fact that there is not a discrete market for elite horses with clear 

boundaries, but rather, the alleged market is “fluid” and has “grey areas.”   

Even Dave Brown testified that he would purchase a yearling that was not considered 

“elite” if he saw potential in the yearling that others did not see.  Thus, it can only be in hindsight 

that any particular horse earns a classification of “elite”, and, as explained by Plaintiffs’ 

witnesses, such a classification can be taken away from a horse if it begins producing offspring 
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that are no longer outstanding performers.  In short, as acknowledged by this Court in its 

Memorandum Order and Opinion on Defendant’s Motion for Summary Judgment, “the meaning 

of ‘elite’ is hazy.”  Doc. 60 at p. 2 n.2.   

Plaintiffs have failed to properly define a relevant product market.  Because Plaintiffs do 

not have a legally sufficient evidentiary basis to properly define a relevant product market, this 

Court may enter judgment as a matter of law in favor of Defendant on Plaintiffs’ Section 1 claim.   

3. No Evidence of Unreasonable Restraint on Trade 

To prove the element of unreasonable restraint on trade, Plaintiffs must use the “rule of 

reason” to show that the alleged conspiracy produced anticompetitive effects on the market.  

Hatley v. American Quarter Horse Association, 552 F.2d 646, 654 n.7 (5th Cir. 1977).  Under the 

rule of reason, the Court must balance the anticompetitive evils of a restrictive practice against 

any procompetitive benefits or justifications within the confines of the relevant market.  PSKS, 

Inc. v. Leegin Creative Leather Prods., Inc., 615 F.3d 412 (5th Cir. 2010).  

Plaintiffs do not have a legally sufficient evidentiary basis to show that the alleged 

anticompetitive evils of Rule 227(a) outweigh AQHA’s procompetitive, legitimate justifications 

for the rule.  First, Plaintiffs’ expert testimony failed to establish any harm to the alleged market.  

Dr. Pflaum’s testimony was insufficient to show that the supply of “elite” Quarter Horses has 

been restricted by the rule or that the price for “elite” Quarter Horses is artificially inflated due to 

the rule.  Dr. Pflaum testified unequivocally that he has no idea how much the price of Quarter 

Horses is inflated or how much that price would fall if the rule were changed.   

Further, Dr. Pflaum’s evidence was insufficient to prove that the supply of “elite” Quarter 

Horse mares in the market is currently limited.  Dr. Pflaum’s own chart regarding the excess 

capacity of “elite” mares shows that many owners of the mares are “trying to max” – meaning 

Case 2:12-cv-00103-J   Document 145   Filed 08/22/13    Page 6 of 13   PageID 2213
www.ratemyhorsepro.com



 
  Page 7 
 

that the owners of those mares are wanting to breed the mares to full capacity, but have not been 

able to do so.  Dr. Pflaum offers no explanation as to why these mares are not currently being 

bred to full capacity, but presumably the explanation is that current market conditions do not 

create enough demand for these mares to breed to full capacity at this time.  In summary, there is 

no shortage of elite mares in the Quarter Horse industry.     

Second, AQHA’s legitimate justifications for the rule far outweigh any alleged effects to 

the market.  As Plaintiffs’ witnesses have established, those justifications include, but are not 

limited to, the following: (1) AQHA’s 280,000 members overwhelmingly oppose the registration 

of clones, and as a non-profit membership organization, AQHA’s purpose is to effectuate the 

lawful will of its membership to the extent that it aligns with preserving the integrity of the 

Quarter Horse breed; (2) AQHA has not solved the issue of parentage verification for clones and 

their offspring, and AQHA’s purpose as a breed registry (and as the record-keeper for the 

pedigree of all American Quarter Horses) cannot be accomplished without the ability to verify 

the parentage of all horses; (3) AQHA has heard from multiple experts who all agree that equine 

genetic diseases and the popular sire syndrome will likely be exacerbated through the use of 

cloning, and these risks outweigh any potential benefits of cloning because history and 

economics have proven that breeders will choose to breed (and clone) only the popular, elite 

horses where genetic diseases are most likely to be found; and (4) AQHA and its rules are based 

upon the sire/dam paradigm, whereby a Quarter Horse must be “bred” from a mother and a 

father, and it cannot be registered with AQHA unless it has a registered mother and a father.  

This paradigm underlies everything that AQHA stands for and exists to preserve the integrity of 

the breed. Plaintiffs’ evidence is legally insufficient to establish an unreasonable restraint on 

trade within Plaintiffs’ alleged relevant market.   
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 4. No Evidence of Antitrust Injury to Plaintiffs With Regard to Stallions 

The Plaintiffs have not offered a legally sufficient evidentiary basis upon which a jury 

could find that Plaintiffs suffered antitrust injury in their business or property as a proximate 

result of the alleged combination or conspiracy.  In order to prevail on either their Section 1 or 

Section 2 claims, Plaintiffs must prove that their injuries are the type of injuries that the antitrust 

laws were intended to prevent and that flows from that which makes a defendant’s acts unlawful.  

Jebaco Inc. v. Harrah's Operating Co Inc., 587 F.3d 314, 319 (5th Cir. 2009). 

The Plaintiffs’ claim that Rule 227(a) is unlawful because it has caused harm to the 

market by limiting the supply of superior genetics in the Quarter Horse industry because it is a 

constraint on the supply of “elite” mares.  Plaintiffs have explained time and again, through 

pleadings, briefing, and testimony at trial, that the current supply of elite genetics through 

stallions in the Quarter Horse market is unlimited.  Yet the bulk of Plaintiffs’ claimed damages 

are in relation to their two cloned stallions, Nic and Feature Mr. Jess.  Plaintiffs’ injuries with 

regard to these stallions are not antitrust injuries; they do not flow from that which would make 

Rule 227(a) unlawful.   

This Court should enter judgment as a matter of law in favor of AQHA on Plaintiffs’ 

Section 1 claim.   

B. Plaintiffs’ Section 2 Claim 

 To prevail on their Section 2 claim, Plaintiffs must establish legally sufficient evidence to 

support the following elements:  

 1. The alleged market is a valid antitrust market;  

 2. AQHA possessed monopoly power in that market;  

3. AQHA willfully maintained monopoly power in that market by engaging in 
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anticompetitive conduct;  

 4. AQHA’s conduct occurred in or affected interstate commerce; and 

5. Plaintiffs suffered antitrust injuries in their business or property because of 

AQHA’s conduct.  

See Alcatel USA, Inc. v. DGI Techs., Inc., 166 F.3d 772 (5th Cir. 1999).  As explained below, a 

jury would not have a legally sufficient evidentiary basis to find for Plaintiffs on at least the first 

three elements of their Section 2 claim, and therefore, this Court should enter judgment as a 

matter of law in favor of AQHA. 

 1. No Evidence of a Properly-Defined Market 

 For the same reasons outlined above with regard to Plaintiffs’ failure to establish a 

properly-defined market for their Section 1 claim, Plaintiffs have also failed to establish a 

properly-defined market for the Section 2 claim.  This Court should accordingly enter judgment 

as a matter of law in favor of AQHA on the Section 2 claim.  

 2. No Evidence of AQHA’s Monopoly Power 

 Monopoly power is “the power to control prices or exclude competition” in the relevant 

market.  United States v. E.I. DuPont de Nemours & Co., 351 U.S. 377, 391 (1956).  Plaintiffs 

have produced no evidence that AQHA controls the price within the Quarter Horse industry or 

that it has the power to exclude competition within the Quarter Horse industry.  Unlike the 

traditional “monopolist”, AQHA cannot control the price of any products because AQHA does 

not itself have any products in the market.  Most alleged monopolists are able to control the price 

of products within the market by either lowering the price of their own particular product, 

thereby causing all other competitors to lower their prices in response, or by raising the supply of 

their products in the market, thereby causing the prices of all products in the market to be lower.   
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AQHA does not have such power.  Rather, AQHA can choose to either register a horse or 

not to register a horse.  While AQHA’s decision to register a horse might have an effect on the 

price of that particular horse, Plaintiffs have offered no proof that AQHA’s registration 

decisions control the price of all other Quarter Horses.  AQHA has absolutely no control over the 

price of horses in the alleged market.   

Further, AQHA does not have control over who can compete in the alleged market.  As 

Plaintiffs have admitted, any individual can compete in the Quarter Horse industry regardless of 

whether their horses are registered with AQHA through events such as cutting and reining.  

Further, any individual may compete in the Quarter Horse market by breeding and selling their 

offspring, regardless of AQHA registration.  Also, any horse can be registered with AQHA as 

long as that horse meets the requirements set forth in AQHA’s rules and regulations.  For 

example, Jason Abraham and Gregg Veneklasen conceded that they are perfectly capable of 

purchasing Quarter Horse yearlings, having those yearlings registered with AQHA, and 

competing with those horses in the Quarter Horse industry.  Nothing prevents the Plaintiffs or 

any other individual from competing in the Quarter Horse industry.   

 3. No Evidence of Exclusionary Conduct 

A claim for monopolization under Section 2 of the Sherman Act requires proof of 

anticompetitive or exclusionary conduct. United States v. Grinnell Corp., 384 U.S. 563, 570-571 

(1966); Bell Atl. Corp. v. AT&T Corp., 339 F.3d 294, 302 (5th Cir. 2003). In line with other 

circuits, the Fifth Circuit has explained that in order to qualify as unlawful exclusionary conduct, 

the conduct must (1) be inconsistent with competition on the merits, and (2) have the potential 

for making a significant contribution to monopoly power. Taylor Publ'g Co. v. Jostens Inc., 216 

F.3d 465 (5th Cir. 2000); Z-TEL Communs., Inc. v. SBC Communs., Inc., 331 F. Supp. 2d 513, 
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522 (E.D. Tex. 2004); see also, e.g., Concord v. Boston Edison Co., 915 F.2d 17, 21 (1st Cir. 

1990); Southern Pac. Communications Co. v. American Tel. & Tel. Co., 740 F.2d 980, 999 n. 19 

(D.C. Cir. 1984). 

With regard to competition on the merits, courts look to the proffered business 

justification for the act.  Taylor Publ'g Co., 216 F.3d at 475.  Where the conduct has no rational 

business purpose other than its adverse effects on competitors, an inference that it is exclusionary 

is supported.  Id.  For the same reasons explained above with regard to Plaintiffs’ Section 1 

claim, AQHA’s justifications for Rule 227(a) are legitimate and supported by rationale, business-

related concerns.   

Further, even if Plaintiffs could show that Rule 227(a) was inconsistent with competition 

on the merits, Plaintiffs must still establish that Rule 227(a) has the potential for making a 

significant contribution to AQHA’s alleged monopoly power.  Id. at 476.  Yet the testimony 

introduced by Plaintiffs’ witnesses establishes exactly the opposite.  Plaintiffs’ witnesses have 

explained that a competing registry was formed when AQHA had a rule restricting the 

registration of multiple embryo foals, thus proving that an AQHA rule restricting registration 

encourages competing registries to enter the market and detracts from AQHA’s monopoly 

power.  Plaintiffs have offered no other evidence that Rule 227(a) somehow has the potential for 

making a significant contribution to AQHA’s alleged monopoly power.  A reasonable jury would 

have no legally sufficient evidentiary basis to find for Plaintiffs in favor of their Section 2 claim.  

Judgment as a matter of law in favor of AQHA is therefore appropriate.  

4. No Evidence of Antitrust Injury to Plaintiffs With Regard to Stallions 

 For the same reasons as explained above with regard to Plaintiffs’ Section 1 claim, 

Defendant is entitled to judgment as a matter of law with regard to Plaintiffs’ claims for damages 
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under Section 2 with regard to their stallions. Plaintiffs’ injuries with regard to these stallions are 

not antitrust injuries; they do not flow from that which would make Rule 227(a) unlawful.     

C. Plaintiffs’ Texas Antitrust Act Claim 

Establishing a violation of the Texas Antitrust act requires proof of the same elements as 

are required to establish the comparable violation of the Sherman Antitrust Act. Nafrawi v. 

Hendrick Medical Center, 676 F. Supp. 770, 774 (N.D. Tex. 1987).  Because Plaintiffs have not 

offered a legally sufficient evidentiary basis for the Sherman Act claims, judgment as a matter of 

law is also appropriate for their Texas Antitrust Act claims.   

     Respectfully submitted,      
 
 By:  /s/ Autum L. White     
 W. Wade Arnold 
      State Bar No. 00783561 
  Mike H. Loftin 
  State Bar No. 12487500 
      Autum L. White 
      State Bar No. 24081205 
      UNDERWOOD LAW FIRM, P.C. 
      P. O. Box 9158 
      Amarillo, Texas 79105-9158 
      Telephone: (806) 376-5613   
      Fax: (806) 379-0316 
 
      ATTORNEYS FOR DEFENDANT 

AMERICAN QUARTER HORSE 
ASSOCIATION 
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Nancy J. Stone 
320 S. Polk St., Ste 820, LB #32 
Amarillo, Texas 79101 
stone@nancyjstone.com  
 
Ronald D. Nickum 
Box 1889 
Amarillo, Texas 79105 
ron@nickumlaw.com  
 
 
 

Sam L. Stein 
305 S. Grand/P.O. Box 223 
Cherokee, OK 73728 
Sstein@steinlaw-ok.com 
 
Brian E. Robison  
Gibson, Dunn & Crutcher, LLP 
2100 McKinney Avenue, Suite 1100 
Dallas, Texas  75201 
BRobison@gibsondunn.com 
 

 
   
     By:   /s/ Autum L. White     
                Autum L. White 

 

 

 

 

 

Case 2:12-cv-00103-J   Document 145   Filed 08/22/13    Page 13 of 13   PageID 2220
www.ratemyhorsepro.com




